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HOUSE JO NT MEMORI AL 4002

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on
By Representative N xon

Prefiled 1/3/2003. Read first tinme 01/13/2003. Referred to
Comm ttee on Judiciary.

TO THE HONORABLE MEMBERS OF THE SUPREME COURT OF THE STATE OF
WASHI NGTON:

We, your Menorialists, the Senate and House of Representatives of
the State of Washington, in | egislative session assenbl ed, respectfully
represent and petition as follows:

VWHEREAS, The courts have held that certain crimnal defendants are
entitled to | egal counsel at public expense; and

VWHEREAS, The courts have held that crimnal defendants are entitled
to effective assistance of counsel; and

VWHEREAS, Pro bono assistance for crimnal defendants has been an
honorabl e | egal tradition pursued by nenbers of the Bar for centuries;
and

VWHEREAS, The issue of how nuch conpensation a defense |awer
receives is not a neani ngful or adequate basis for determ ning whether
or not a crimnal defendant has received effective assistance of
counsel ; and

WHEREAS, |In Federalist No. 58, Janes Madi son wote, "The House of
Representatives cannot only refuse, but they alone can propose, the
supplies requisite for the support of governnent. They, in a word
hold the purse, that powerful instrunment by which we behold ... an
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i nfant and hunbl e representation of the people gradually enlarging the
sphere of its activity and inportance, and finally reducing, as far as
it seens to have w shed, all the overgrown prerogatives of the other
branches of the governnment. This power over the purse may, in fact, be
regarded as the nost conplete and effectual weapon with which any
constitution can arm the imedi ate representatives of the people, for
obtaining a redress of every grievance, and for carrying into effect
every just and salutary neasure."; and

WHEREAS, In Federalist No. 78, Alexander Hamlton wote, "W
proceed now to an examnation of the judiciary departnent of the
proposed governnent. ... Woever attentively considers the different
departnments of power nust perceive, that, in a governnent in which they
are separated from each other, the judiciary, fromthe nature of its
functions, wll always be the | east dangerous to the political rights
of the Constitution; because it will be least in a capacity to annoy or
injure them The Executive not only dispenses the honors, but holds
the sword of the community. The legislature not only commands the
purse, but prescribes the rules by which the duties and rights of every
citizen are to be regulated. The judiciary, on the contrary, has no
i nfluence over either the sword or the purse; no direction either of
the strength or of the wealth of the society; and can take no active
resol uti on whatever. It may truly be said to have neither force nor
will, but nmerely judgnent; and nust ultimately depend upon the aid of
the executive armeven for the efficacy of its judgnents. This sinple
view of the matter suggests several inportant consequences. It proves
i ncontestably, that the judiciary is beyond conparison the weakest of
the three departnents of power; that it can never attack with success
either of the other two; and that all possible care is requisite to
enable it to defend itself against their attacks."; and

WHEREAS, The judicial branch is inposing huge costs on taxpayers
and the | egi sl ative and executive branches, two branches coordi nate and
coequal with the judiciary, by assum ng authority for determ ning the
| evel of funding to be used for crimnal defense assistance and then
ordering those funds be appropriated from a coordi nate and coequa
branch of governnent; and

VWHEREAS, The taxpayers of the state of Wshington demand and
deserve that the hard-earned dollars they pay in taxes are spent
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efficiently and effectively and that the constitutionally established
bal ance of powers is honored; and

WHEREAS, The Legislature believes that no person shoul d be denied
the right to effective legal counsel in cases where their |life,
liberty, or property are at stake and |eaves the determ nation of
conpet ency of counsel to the Judiciary; and

VWHEREAS, The Legi sl ature expresses its determnation to retainits
constitutional and statutory powers and functions of determ ning what
degree of appropriations are reasonable and necessary for the support
of county governnent and its institutions, including crimnal defense
assi st ance;

NOW THEREFORE, Your Menorialists respectfully pray that the
Legi sl ature recogni ze and respect the constitutional prerogative and
duty of the Judiciary to ensure crimnal defendants receive what it
deens effective assistance of counsel and request the Judiciary to
recogni ze and respect the constitutional prerogative and duty of the
Legi slature to appropriate what funds it deens necessary for crimna
def ense assi st ance.

BE IT RESOLVED, That <copies of this Menorial be imediately
transmtted to the Honorabl e Menbers of the Suprene Court of the state
of Washi ngt on.

--- END ---
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